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What Has the 1929 Legislature Done to Our 
Code of Civil Procedure” 


By Honorasce Leon R. Yankwicu, J.D., LL.D., Judge of the Superior Court, 
Los Angeles County. 
Author of 
California Pleading and Procedure, and Essays in the Law of Libel. 


Honorable U. S. Webb, Attorney Gen- 
eral of California, in his last biennial re- 
port (dated February 16, 1929), wrote:_ 

“Frequent changes in our penal stat- 
utes disturb the enforcement of criminal 
law in the same manner that frequent 
changes in our regulatory and taxing 
laws disturb business, and changes in 
neither should be made merely to meet 

a sporadic or infrequent occuring con- 

dition.” (Report of the Attorney Gen- 

eral, 1926-1928, p. 4.) 

Danger also lurks in too many and too 
sudden procedural changes in the civil 
branch of the law. Many incidences of 
procedure involve important questions of 
social policy. Their sudden change may en- 
tail great losses to litigants. One is promp- 
ted to make these remarks because of the 
large number of changes which have been 
made in the Code of Civil Procedure this 
year. Having watched the changes in the 
Code since 1909, I doubt if any legislature 
made as many radical changes at one ses- 
sion as the last one did. The reason lies 
in the fact that new agencies are pressing 
at the portals of the Legislature demanding 
changes. Some of these agencies seem so 
taken with the swiftness of the business 
world they would transmit that swiftness 
to court procedure. They fail to take into 
account the fact that, to invert a famous 
saying of Dean Roscoe Pound, while law 
cannot stand still, it must be stable. (/nter- 
pretations of Legal History, 1.) 

Changes to be made in the realm of law, 
must, while relating to the needs of the 
present, take also into account the experi- 
ence of the past and the needs for orderly 


development of our legal system in the fu- 
ture. We cannot, in legal procedure, imi- 
tate the business man, whose imaginary, 
immediate needs seem just now, by certain 
reformers, to be held up as the chief cri- 
teria for change. We cannot discard acci- 
dences of procedure with the celerity with 
which the business man tears out last year’s 
model of a machine to replace it by one 
which works faster.’ His concern is with 
immediacy. (See, A Business Man’s Civ- 
ilization, by James Truslow Adams, in 
Harper's Magazine, July, 1929.) Govern- 
ment as a whole and our legal system in 
particular, are concerned with more than 
that. We are accountable to the future. 
(See, Zechariah Chafee, Jr., The Inquiring 
Mind, pp. 263-264.) 

With these premises, it may be stated 
that the 1929 Legislature repealed four 
sections, amended eighty-three, and added 
twenty-nine new ones. 


I, THE AMENDED AND REPEALED 
SECTIONS 


Certain of the amended sections deal 
merely with salaries of court attaches, jury 
commissioners, commissioners, clerks and 
reporters. Such are sections 86, 204, 204-e, 
261, 26l-a, 274, 274-a, 274-c. 

Those dealing with probate, liens of me- 
chanics and others, and inferior courts, 
will not be treated here, as they will form 
the subject of special articles. 

The important changes made by the other 
amendments are: 

Section 76. The original jurisdiction of 
the Superior Courts is defined in language 
which conforms to the wording of Article 





* Epitor’s Note: Continuing the policy inaugurated two years ago, the BULLETIN is 
publishing a series of articles covering important amendments to California laws en- 
acted at the last session of the Legislature. This series is designed to give the readers of 
the BULLETIN the benefit of special research pertaining to the amendments. The present 
article by Judge Yankwich is the second of the series. The first article, by Judge Fricke, 
treating of changes in the penal laws, was commenced in last month’s issue, and is com- 
pleted in this number. It will pay to watch the BuLLETIN for additional articles of the 


series. 
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VI, Section V of the California Constitu- 
tion, as amended November, 1928. The 
civil jurisdiction is thus defined by a pro- 
cess of elimination, as: 

“in all civil cases and proceedings except 
cases and proceedings in which jurisdic- 
tion is or shall be given by law to mu- 
nicipal or to justices’ or other inferior 
courts, and in all such special cases and 
proceedings as are not otherwise pro- 
vided for; and said court shall have 
power of naturalization and to issue 
papers therefor.” 

The wording of the section as to juris- 
diction in criminal cases is left unchanged. 
There is, however, a slight change, in the 
wording of subdivision 2 of the section 
(which is 5 in the old section) as to pow- 
ers to issue extraordinary process. The 
change consists in changing the words, 
“said courts and their judges, or any of 
them,” to “said courts and their judges,” 
and in changing the word “in” after the 
phrase “in actual custody,” relating to writs 
of haebeas corpus, to “of.” 

It was, for many years, considered bad 
technique to have the jurisdiction of courts 
strictly defined in the Constitution. But in 
view of the tendency to create courts hav- 
ing, so far as subject matter is concerned, 
the same jurisdiction—the division being an 
arbitrary money division—and in view of 
the other tendency to delegate some of the 
powers of judges to subalterns—and the 
grave social danger which lurks in such 
changes if not checked —we may yet, in 
the interest of stability and to avoid bien- 
nial changes, have to return to the old 
method of defining strictly the jurisdiction 
of various courts by constitution. 

Section 77. Section 77 as amended 
makes the appellate powers of the Superior 
Court conform to the constitutional amend- 
ment just mentioned by specifically includ- 
ing Municipal Courts in the section. 

Section 166. The amendment to the sec- 
tion extends the power of Superior Court 
judges at chambers. It permits them to 
hear, at chambers, motions for new trial 
(Section 657), and for another and differ- 
ent judgment (Section 663), as well as to 
hear and determine all uncontested actions, 
proceedings, demurrers, motions, petitions, 
applications, and other matters pending be- 
fore the court. Excluded from this enum- 
eration are uncontested matters relating to 
or arising in actions for divorce, mainte- 
nance or annulment of marriage, and appli- 


cations for confirmation of sale of real 
property in probate proceedings. 


Section 170. So many times have the 
provisions of this section been changed, 
that one is inclined to think that the real 
miscarriages of justice which have resulted 
from the strict application of its provisions 
in the past (See, Lindsay-Strathmore Irri- 
gation District v. Superior Court, 182 Cal. 
315; Hall v. Superior Court, 198 Cal. 373), 
instead of pointing to the dangers of such 
provisions, have spurred disgruntled liti- 
gants and their legislative emmisaries to 
extend further the distrust of the judiciary 
by the creation of additional grounds of 
disqualification. The cumbersome  pro- 
cedure for the trial of the question of dis- 
qualification has been retained. Holding or 
owning stock in a corporation, or any bond, 
note or other security issued by it is made 
a special ground for disqualification, which 
may, however, be waived. There are 
changes of language in practically every 
subdivision of the section. But other than 
the above changes, and the clarification of 
the section as to the persons who may raise 
or waive the question of disqualification, 
the provisions remain the same as at the 
last amendment (1927). The absurd situ- 
ations to which the constant tinkering with 
this section have given rise may be illus- 
trated by the fact that, in Los Angeles 
County, within the last year or so, an at- 
tempt was made to prevent the judge who 
had rendered a judgment against a litigant 
from hearing a motion for a new trial on 
the ground the judgment showed his bias 
against the losing party. Another attempt 
was made to disqualify a judge from hear- 
ing a demurrer to an amended complaint 
on the ground that his action in sustain- 
ing the demurrer to a prior complaint 
showed his prejudice against the plaintiff. 
And this despite the fact that it is legal 
truism that “no litigant is entitled to have 
his case tried by a particular judge.” 

Section 258. The number of commis- 
sioners of the Superior Court is changed 
by providing for the appointment of six in 
every county having a population of nine 
hundred thousand inhabitants and more 
(Los Angeles County) and of one in every 
other county, “to assist said court in dis- 
posing of its business connected with ad- 
ministration of justice.” Every commis- 
sioner must be a citizen of the United 
States, a resident of the State, and “shail 
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hold office during the pleasure of the 
courts.” 

Section 340. The one-year limitation is 
made to apply to an action against a bank 
for the payment of a check that bears a 
forged or unauthorized endorsement. 

Section 394. The amendment provides 
that when a city, county or city and coun- 
ty is the defendant in an action for in- 
juries to person and property or either, oc- 
curring within its boundaries, and alleged 
to be caused by the negligence of such 
public body or its agents or employees, the 
action shall be commenced and tried in 
the county of the defendant. 

Sections 447-448. Formerly it was not 
necessary to state in a pleading that an 
instrument which the law required to be 
in writing was in writing. This upon the 
theory that the law presumes that the law 
has been complied with. (Warfield v. 
Basso, 62 Cal. App. 47.) In this manner, 
a defendant could be forced to answer a 
complaint based upon an agreement which 
was insufficient under the statute of frauds, 
only to have what could have been deter- 
mined upon demurrer, determined at the 
trial. It is the aim of sections 447-448 as 
amended to do away with this practice. 
They provide that if the plaintiff or the 
defendant relies upon a written instrument 
in whole or in part, that fact shall be 
pleaded. 

Section 537. The provision is added 
that an action upon any liability existing 
under the laws of this State, of a spouse, 
relative or kindred, for the support, main- 
tenance, care or necessaries furnished to 
the other spouse, or other relatives or kin- 
dred, shall be deemed to be an action upon 
an implied contract. The object is as 
stated by Mr. Everett W. Mattoon, Coun- 
ty Counsel of Los Angeles County, in his 
summary of legislation affecting county 
officials, “to permit county or State, on 
actions to recover from indigents or their 
relatives sums advanced as charity, to 
have the remedy of attachment.” It is an 
indication of the sense of irresponsibility 
of the age that public agencies should have 
to resort to attachment to reimburse them- 
selves from the recipients of public boun- 
ty or their relatives, for aiding them when 
in distress. 


Section 540. The section now requires 


that the bond given by a defendant to pre- 
vent attachment be approved by a judge 
of the court issuing the same, or by a 


judge of the court of similar jurisdiction 
in the county where the levy shall have 
been made, if the attachment is from an- 
other county. It also permits a deposit of 
money with the sheriff in such cases and 
all other cases covered by the section. The 
clause allowing the issuance of several 
writs is enlarged. Several writs may be 
issued “at the same time,” as the section 
read before amendment, or “within a rea- 
sonable time thereafter.” 

Section 583. The discretionary portion 
of this section, which permits dismissal 
for want of prosecution after failure for 
two years after answer filed to bring the 
action to trial, is changed to allow such 
dismissal within two years after action 
filed. To overcome the ruling in Allyne v. 
Superior Court, 200 Cal. 661, which con- 
strued the five year mandatory provision 
not to apply to a failure to bring the cause 
to trial after a new trial had been granted, 
a provision is added making dimissal 
mandatory if the cause is not brought to 
trial within three years after order grant- 
ing a new trial, or reversal ordering a new 
trial. 

Section 591. Section 591 now provides 
that failure on the part of a person filing 
a demurrer to prosecute the same may be 
construed as a waiver of the demurrer as 
to all grounds except the objection to jur- 
isdiction and that the complaint does not 
state facts sufficient to constitute a cause 
of acion. Such failure is thus put on a 
parity with failure to demur as provided 
in section 434. 


Section 631. The amendment to the 
section requires the deposit with the clerk 
of the first day’s jury fee within ten days 
prior to the date set for trial; also the 
deposit, promptly after the impanelment of 
the jury, of a sum equal to the mileage or 
transportation (if any be allowed by law) 
of the jury accrued up to that time, and 
the deposit with the clerk at the beginning 
of the second and each succeeding day’s 
session, of a sum equal to one day’s fees 
of the jury, and the mileage or transpor- 
tation, if any there be. The failure to make 
each or any of the above deposits, is 
deemed a waiver of the jury. 

One can see the justice of the demand 
for the initial deposit. But it is evidencing 
distrust of (not to say an insult to) the 
bar to insert the other provisions. The 
cases where a client, after demanding a 
jury trial, refuses to advance the money 
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needed each day, are rare. The situation 
could very well be left to the attorneys 
and to the judges to handle. I fear that 
if more impediments are placed in the way 
of the civil jury, that the agitation for a 
free jury, after the manner of some East- 
ern States, which I have heard emanate 
from many prominent members of the pro- 
fession, will gain momentum and result in 
the abolition of all jury fees and conse- 
quent increase in civil jury trials. 

Section 650. The time is extended for 
serving a bill of exceptions, “where a trial 
shall have been had on a question of fact,” 
to twenty days after service of notice of 
entry of judgment. It also makes manda- 
tory the inclusion in the bill of exceptions 
of all the matters reviewable on the same 
appeal, including those occurring at the 
trial and also on motion for new trial. 

Section 657. The amendment allows the 
modification, or part vacation, of a deci- 
sion (other than a verdict), and a partial 
new trial, as to part of the issues, upon 
the same grounds which now obtain for 
a new trial. This power, to a limited ex- 
tent (as to severable issues), exists now: 
San Diego Land and Town Co. v. Neale, 
78 Cal. 63; Duff v. Duff, 101 Cal. 1; 
Estate of Everts, 163 Cal. 689; Levine 
Company v. Sherwood & Sherwood, 55 
Cal. App. 308; Tumelty v. Peerless Stages, 
et al, 58 C.A.D. 424. The new amend- 
ments broaden it. 

Section 659. Provision is made for the 
filing of the notice of intention to move 
for a new trial within ten days after re- 
ceiving written notice of entry of judg- 
ment. This applies alike to judgment after 
verdict as to judgment after trial by the 
court. At the present time, the notice of 
intention is not the motion. The motion 
must be made thereafter orally in court. 
(See, Yankwich on Pleading and Proced- 
ure, section 250.) This requirement is 
done away with by providing that the no- 
tice of intention shall be considered a mo- 
tion for new trial upon all grounds stated 
in it. 

Section 660. The power of the court 
to pass upon a motion for new trial is 
made to expire sixty days from and after 
service of written notice of entry of judg- 
ment. To overcome the effect of the rul- 
ing in such cases as Strehlow v. Mothorn, 
197 Cal. 112, and Gross v. Hazeltine, 77 
C.D. 83, it is provided that where no no- 
tice of entry of judgment is given, but a 


notice of intention to move for a new trial 
is given by the losing party, the power of 
the court to hear the motion shall expire 
within sixty days after filing such notice 
of intention. 

Section O8l-a. The new provision al- 
lows execution to be stayed until ten days 
after the determination of a motion for a 
new trial, if such motion be pending. 

Section 689. This amendment makes it 
mandatory upon the sheriff to release at- 
tached property levied upon under execu- 
tion as to which a third party claim has 
been filed, unless the party levying execu- 
tion gives, within five days after written 
demand, an undertaking in double the val- 
ue of the property levied on. The section 
read before amendment: “The sheriff is 
not bound to keep the property.” This 
made it optional with the sheriff to de- 
mand surety. 

Other provisions added to this section 
specify that the undertaking shall be made 
in favor of and shall indemnify the third 
party claimant against loss, liability, dam- 
ages, costs, and counsel fees, by reason of 
the seizing, taking, withholding, or sale of 
the property by the sheriff. Provision is 
made for exceptions to the sufficiency of 
the sureties and their justification, as in 
undertakings on attachment. If the sure- 
ties fail to justify at the time and place 
appointed, the sheriff is required to re- 
lease the property; but if no exception to 
the surety is taken within five days after 
notice of receipt of the undertaking, all 
objections to the sufficiency of the sureties 
by the third party are deemed to have 
been waived. Provision is also made for 
a hearing on the claim within twenty days 
after the service of the verified third party 
claim upon the sheriff, upon application or 
petition therefor by the plaintiff or the 
person in whose favor the writ of execu- 
tion runs. Ten days’ notice of such hear- 
ing must be given to all parties claiming 
an interest in the property, or their attor- 
neys. The notice must specify that the 
hearing is for the purpose of determining 
title to the property in question. While the 
court may continue the hearing beyond the 
twenty day period, good cause must be 
shown for any such continuance. 

Section 690. Money received as a pen- 
sion or a retirement salary from the State, 
or any county, city, or city and county, or 
any public board or boards, as well as 
money held, controlled, or in process of 
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distribution by the State, or a city, county, 
city and county, or other subdivision of 
the State, derived from contributions from 
the State, or such city, county, city and 
county, or other political subdivision, or by 
any officer or employee thereof, for retire- 
ment or pension purposes, or the payment 
of death benefits, are exempt from execu- 
tion. Heretofore, only pensions received 
from the United States Government were 
in the exempt lst. With the establishment 
of pension or retirement funds, built partly 
from contributions by public employees 
and partly by contributions from public 
bodies, the aim of the amendment is to 
throw the mantle of security over these 
funds both before and after distribution. 
Locally, the Police and Firemen’s Retire- 
ment Funds establishment, maintained by 
the City of Los Angeles, would be af- 
fected by this exemption. It will also af- 
fect those coming under the new State Old 
Age Pension Law. (Statutes of 1929, Ch. 
530.) 

Section 710. The section as amended 
clarifies the provision relating to collection 
of money due from a judgment debtor 
who is entitled to public moneys, or who 
is a public employee, by providing for the 
filing of the duly authenticated transcript 
of a judgment for money with the State 
department, board or commission, or offi- 
cer thereof (from which the money is ow- 
ing to the judgment debtor in such ac- 
tion), or, if the defendant be an elective 
officer, or officer receiving a statuatory sal- 
ary, with the controller of the State of 
California, or the auditor of any county, 
city and county, city, or other municipal 
or public corporation, from which money 
is owing to the judgment debtor in such 
action. 


Section 710-a. <A clause is added to the 
provision for levy on moneys due a con- 
tractor on public work, which is to the 
effect that in ascertaining the money due 
him, deduction shall be made therefrom of 
only such mechanics’ or materialmen’s 
claims as shall have been filed in accord- 
ance with the provisions of sections 1184 
and 1184-a of the Code of Civil Procedure, 
which provide for a method of reaching 
moneys due on public works. Heretofore, 
the deduction was made for moneys due 
and to become due to such mechanics and 
materialmen, irrespective of whether the 
demands were evidenced by claims duly 
filed in accordance with these sections. 


Section 953-a. The amendment to the 
section extends the provisions of what has 
become known as the alternative method of 
appeal to Municipal Courts, and provides 
for the inclusion in the transcript on ap- 
peal of all proceedings taken on motion for 
a new trial, and all matters to which the 
same relate. A similar clause was inserted 
by amendment to section 650 of the Code 
of Civil Procedure, relating to bills of ex- 
ceptions. 

Section 953-c. This section as amended 
extends the provisions relating to the 
clerk’s transcript, which is used in con- 
junction with the alternative method to 
Municipal Courts. It also enacts into stat- 
utory form the requirement now covered 
by a court rule that all briefs in civil cases, 
except as otherwise permitted by the court 
in which the appeal is pending, shall be 
printed. 

Sections 988-a, 988-b, 988-c. Changes 
are made in the manner of appealing 
causes from Municipal to Superior courts, 
so as to allow the use of the alternative 
method of preparing a record already pro- 
vided for by the amendments to sections 
953-a and 953-c. 

Section 1013. The amendment allows 
one day for every one hundred miles, in- 
stead of one day for every ‘twenty-five 
miles, in case of service by mail, as the 
time within which the adverse party may 
exercise a right or do an act. 

The amendment is in keeping with the 
swifter methods of transportation now ob- 
taining. 

Sections 1022 and 1025. The present 
rule which disallows costs in the Superior 
Court when the plaintiff recovers less than 
three hundred dollars, or the value of the 
property is less than three hundred dollars, 
is changed so as to disallow costs to the 
plaintiff when the judgment is one which 
could have been rendered by a Municipal 
or inferior court within the county, or city 
and county, in which the action is proper- 
ly commenced. The object of the section 
is to discourage the bringing of actions in 
the Superior Court which really belong in 
the Justices’ or Municipal Court by the 
simple process of increasing the money de- 
mand. Similar provisions have been found 
necessary wherever there exist different 
courts having similar jurisdictions, the di- 
viding line being only a monetary one 
(See, section 1474, New York Practice 
Act). In such cases, lawyers everywhere 
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seem to prefer the high courts. This ten- 
dency may justify the contention of those 
who maintain that it is unscientific to have 
two sets of courts doing work of a similar 
character, with the amount involved as the 
only dividing line. This has been too much 
a custom of the past. A more scientific 
basis should be adopted for the jurisdic- 
tional difference between courts. I am 
satisfied that the penalty of loss of costs 
will not deter members of the bar from 
choosing the forum they prefer for the 
settlement of their clients’ litigation. 
Section 1033. The uncertainty thought 
to exist relating to cost bills is clarified. 
The section provides for the serving and 
filing of a cost bill at any time after ver- 
dict or decision of the court, and not later 
than five days after the entry of judgment. 
This would seem to allow the serving and 
filing of the cost bill before the formal 
entry of the judgment, a procedure which 
would now be premature in non-jury cases, 
(Sellick v. DeCarlow, 95 Cal. 216; Gale v. 
Dixon, 56 C.A.D. 216.) The word ‘“de- 
cision” in this section has been interpreted 
to mean the signing and filing of the find- 
ings of fact and conclusions of law as the 
basis of the judgment. (Porter v. Hop- 
kins, 65 Cal. 53; Mullaly v. Irish-Amer- 
ican Benefit Society, 69 Cal. 559; Gale v. 
Dixon, supra.) But in the amendment, the 
special clause at the end of the section is 
eliminated and the word “decision,” in- 
stead of being coupled with the judgment 
“rendered,” is coupled with the judgment 
“ordered.” A minute entry of judgment is 
an order for a judgment. (Code of Civil 
Procedure, section 1003; Prothero v. Su- 
perior Court, 196 Cal. 439.) The distinc- 
tion heretofore obtaining (as to time) be- 
tween judgments after verdict, and judg- 
ments after decision by the court, is done 
away with. In both instances, the fact— 


the happening—(of the decision or ver- 
dict), and not the notice, is made the start- 
ing point. The general effect of the change 
is, thus, to provide for serving before fil- 
ing and to fix the time without reference 
to notice or knowledge of decision, which 
was a fruitful source of confusion. The 
requirement that both the filing and the 
service be within the statutory period, re- 
mains. (Griffith v. Welbanks & Co., 26 
Cal. App. 477; Holmes v.’ Anderson, 55 
C.A.D. 1195.) 

Section 1238. The power of eminent 
domain is extended to institutions which 
are exempt from taxation under the pro- 
visions of section l-a of Article XIII of 
the Constitution. This affects universities 
of collegiate grade, not conducted for prof- 
it. 

Section 1274-a. This section now pro- 
vides for the delivery into the State treas- 
ury by the county treasurer of any money 
remaining on deposit with a county treas- 
urer to the credit of an estate after final 
distribution. 

Section 1274-b. The section enacted in 
1927 relating to the disposition of un- 
claimed moneys of missing persons is 
amended by making its provisions apply 
not only to money in litigation in any su- 
perior or inferior court, but also to any 
excess fees or moneys deposited in con- 
nection with such litigation. 

Sections 1276, 1277, 1278 and 1279. 
The provisions whereby corporations de- 
siring to change their names must follow 
the rather cumbersome method provided in 
these sections, are eliminated. The change 
of its name by a corporation to any name 
not likely to mislead the public—i.e., which 
is not the same as, and does not resemble 
so closely as to tend to deceive, the name 
of a domestic corporation, or the name of 
a foreign corporation which is authorized 
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to transact intra-State business in this 
State, or a name which is under reservation, 
as provided by section 296-a of the Civil 
Code—, may now be accomplished by an 
amendment of its articles of incorporation, 
according to the simple scheme laid out in 
the amendments to section 362 of the Civil 
Code. 

Section 2006. This section now pro- 
vides that the officer taking down a depo- 
sition, and the person taking down the 
testimony in shorthand, must be disinter- 
ested persons, unless otherwise stipulated 
by the parties. I assume the object is to 
prevent office employees of the counsel 
causing the deposition to be taken, from 
either acting as officer or transcribing the 
deposition. 

Section 2009. Section 2009 is changed 
to extend the use of affidavits in uncon- 
tested probate proceedings. It provides that 
affidavits may be used in proceedings re- 
lating to the administration of the estate 
of a decedent, as well as those relating to 
the administration of the estate of a minor 
or an incompetent person, after a guard- 
ian has been appointed. 

Section 2031. The amendment reduces 
the time required to be given for taking 
depositions from one day for every twenty- 
five miles of distance over and above the 
minimum five days, to one day for every 
one hundred miles. 

Section 2032. The amended section 
makes effective the requirement embodied 
by amendment to section 2006 that the offi- 
cer taking a deposition and the person 
taking down the testimony be disinterested 
persons, by providing that if a deposition 
be certified to by an officer authorized to 
administer an oath, the certification show 
that such officer and the person, if any, ap- 
pointed by him, to take the testimony of 
the witness, possess the qualifications set 
forth in section 2006. 

The repealed sections carry into effect 
the changes made in the jurisdiction of 
Justices’ Courts (sections 113-114), elim- 
inate certain schedules of fees for report- 
ers in criminal cases (section 274-b) and 
do away with the present method of col- 
lecting balances due deceased or insane 
annuitants from Teachers Retirement Sal- 
ary Fund (Section 1455). 

Il, THE NEW SECTIONS 
The preceding treatment has been rather 


extended. This will obviate the necessity 
for a detailed discussion of those new 


sections which complement certain of the 
amendments discussed above. 


Sections 77-a and 77-b. The Legislature 
establishes an appellate department of the 
Superior Court in every county or city 
and county wherein a Municipal Court ex- 
ists, pursuant to authority given the Legis- 
lature in that respect by section 5, Article 
VI of the Constitution, as lately amended. 
The appellate department thus created con- 
sists of three judges of the Superior Court 


designated by the Judicial Council, to serve 


for such period as it may designate. One 
of such judges is designated by the Judi- 
cial Council as presiding judge of the de- 
partment. They are required to perform 
their duties as judges of the appellate de- 
partment in addition to their other duties. 
The appellate jurisdiction of this depart- 
ment attends to all appeals from Munic- 
ipal, Justices’ and other inferior courts 
established within the county or city and 
county wherein it is established, in all cases 
in which an appeal may be taken to the 
Superior Court, as now is or may here- 
after be provided by law. Excepted from 
this appellate jurisdiction are such appeals 
as under the law require a retrial in the 
Superior Court. The department has all 
the powers which are now or may here- 
after be provided by law regarding appeals 
to the Superior Court. Except as to such 
matters as may be done at chambers, the 
presence of two judges is necessary to 
transact business. The concurrence of two 
judges is necessary to pronounce judg- 
ment. The presiding judge may convene 
the court at any time, and shall supervise 
the business of the department. Rules gov- 
erning practice and procedure are to be 
promulgated by the Judicial Council. For 
the present, Los Angeles County being the 
only county in which Municipal Courts 
have been established, it is also the only 
county in which an appellate department 
of the Superior Court has been established. 
The Chief Justice, as chairman of the Ju- 
dicial Council, has designated the Honor- 
able Victor R. McLucas as presiding judge, 
and the Honorable Hartley Shaw, and the 
Honorable Edward R. Bishop, as associate 
judges of the appellate department for a 
period of two years. The learning and ex- 
perience of these judges are a guarantee 
that the work of the department will be 
efficiently done. Judges of the Municipal 
Court have often complained of the lack 
of uniformity in the decisions of various 
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judges of the Superior Court who at times 
passed on appeal on questions arising in 
the Municipal Court. The establishment of 
the appellate department should lead to 
uniformity in rulings which in point of 
time should extend beyond the tenure of 
the individuals composing the court. 
Section 167. Under this new section, a 
judge of the Superior Court may any- 
where within the State, exercise all the 
powers and perform all the functions and 
duties as a judge of such court may ex- 
ercise or perform in chambers. In view of 
the fact that since the creation of the Ju- 
dicial Council, many judges have sat in 
counties other than their own, this pro- 
vision will accomplish a two-fold purpose: 
it will enable judges who are serving in 


counties other than their own to perform, 
while in such counties, such functions as 
they may perform while within the coun- 
ty. In this manner, writs, preliminary or- 
ders, and many other accidences of pro- 
cedure which require a judge’s signature 
to be put in motion, can be started on their 
way in absentia. 

On the other hand, the amendment will 
empower judges who have heard cases in 
other counties to dispose of matters and 
motions arising after judgment, such as 
motions for a new trial, and the like, in 
their own counties, without having to re- 
turn to the county where the causes were 
tried. 


(To be Concluded ) 





LOS ANGELES BAR ASSOCIATION 
MONTHLY MEETING AND DINNER 


BANQUET HALL 


CHAMBER OF COMMERCE 
1151 SOUTH BROADWAY 


Friday, September 20, 6.00 P. M. 


Resuming the monthly meetings and dinners after the vacation period, the Sep- 
tember meeting of Los Angeles Bar Association, Friday evening, presenting on the pro- 
gram as speakers a group of distinguished California jurists and lawyers, promises to 


be an auspicious occasion. 


The speakers and their subjects are as follows: 





CHIEF JUSTICE WASTE 


“Work of the Judicial Council.” 


ASSOCIATE JUSTICE PRESTGN—“The Supreme Court.” 

O. K. CUSHING of San Francisco—“The Work of the Sections.” 

ALBERT A. ROSENSHINE of San Francisco—“The Del Monte Convention.” 
WALTER H. STAMMER of Fresno—‘The Obligation of the Lawyer to the 


Public.” 


Guests, including ladies, are welcome. The dinner is $1.50 and will be informal 
Members who cannot be at the dinner are urged to attend the program which wil! com- 
mence at 7:30. Reservation cards should be mailed immediately. 


PROGRAM COMMITTEE: 


FLorRENCE M. BISCHOFF 
Louis G. GUERNSEY 
Justin MILLER 

CiLair S. TAPPAAN 
Kimpton Ettis, Chairman. 
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The President’s Page 


Fellow Members, 
Los Angeles Bar Association: 


I take it that the president of the Asso- 
ciation, by reason of his office, has a li- 
cense to preach. I would not be true to the 
tradition of the office did I not exercise 
that license at least once. 

It is a popular indoor sport for column- 

ists and newspaper editors to abuse the 
legal profession. The shortcomings of in- 
dividual attorneys are made the occasion 
for attacks upon the entire body of law- 
yers. The crookedness of an attorney, his 
trial or conviction for any kind of offense 
or on any sort of charge, is usually “front 
page stuff.”” The public likes to read it. It 
does not think much of lawyers as a class. 
It does not distinguish between a certain 
type of criminal lawyer (who is all too 
frequently deified by the press) and the 
great majority of lawyers who advocate 
and practice under and in accordance with 
a stricter code than that used by any other 
profession, trade or calling. Consequently 
the bar as a whole suffers for the derelic- 
tions of its few black sheep. 

Much of the adverse criticism directed 
at the profession is not deserved, but some 
of it is. That which is not deserved we 
may ignore, but that which is deserved’ we 
cannot ignore. And if there is any practice 
on the part of attorneys which lends color 
to the adverse criticism of the public, as 
reflected from time to time in the “wise- 
cracks” of newspaper and magazine writ- 
ers, we owe it to ourselves to put an im- 
mediate and complete stop to such practice. 
The best way to establish public respect for 
lawyers is for lawyers to respect them- 
selves. 

Now all this moralizing is preparatory 
to a few remarks concerning a bad practice 
which has been too commonly indulged in 
by reputable attorneys, and which has a 
decided tendency to increase, and, in fact, 
if I am not mistaken, already has increased 
an unfavorable public opinion of attorneys 
as a class. I refer to the fixing, or at- 
tempted fixing, of misdemeanor cases. This 
practice on a large scale had its rise, I be- 
lieve, with the advent of the Motor Vehi- 
cle Act. For some reason attorneys have 


felt at liberty to approach the police depart- 
ment and judges to get their clients and 
friends off when charged with speeding 


and similar offenses. I am not here refer- 
ing to an attorney making representations 
to the police department or to the prose- 
cuting attorney concerning the facts in the 
case, or requesting an investigation before 
the filing of the complaint or before trial. 
Many misdemeanor cases are filed which 
should never have been brought into court 
at all, and I see no objection to a proper 
discussion of the facts with the prosecuting 
attorney, or with anyone else, except with 
the judge who is to try the case; nor is 
there any reason why an attorney should 
not attempt, by proper means, to obtain a 
dismissal of the case where he honestly 
believes that the prosecution is unjustified, 
but there is a decided impropriety in an 
attorney trying to prevent the filing of a 
complaint or the prosecution of a case ir- 
respective of its merits, or trying to influ- 
ence the decision of the court by talking to 
the judge in advance of the trial. 

In other words, what I want to get at 
is this: If an attorney is convinced that 
someone is trying to use criminal process 
for revenge, or maliciously, or that a charge 
is being or has been made which is wholly 
unjustified, I think it is entirely proper for 
him to lay such facts before the officers of 
the law. Of course, he should not talk 
about it with the judge who is to try the 
case, except in open court or in the pres- 
ence of opposing counsel—and, by the way, 
this goes both ways—neither should the 
judge talk with the attorney about it, 
whether that attorney represents the de- 
fendant or the State. I have known judges 
in the past who did not hesitate to discuss 
pending criminal cases privately and at 
length with the prosecuting attorney, but 
who were filled with wrath when the at- 
torney for the defendant attempted to dis- 
cuss the merits of the case with them in 
private. If it is improper for the defend- 
ant’s attorney to discuss the merits of a 
case with the judge in private, it is just as 
improper for the people’s attorney to do so 
—a fact which is too frequently over- 
looked by judges and prosecuting attorneys. 

The practice of interceding with the 
judge or others in behalf of clients or 
friends became so general several years 
ago that I think I am safe in saying most 
people who were charged with a violation 


(Continued on Page 16) 
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(Continued from Page 14) 
of the Motor Vehicle Act, and knew a 
judge or attorney, felt at perfect liberty to 
call upon him to have the ticket torn up or 
the case dismissed before going to trial. 
They did not go to attorneys to employ 
them in a case; they called on them out of 
friendship, or merely because they were 
acquainted, to use their “influence.” 

It is not surprising that laymen familiar 
with this method of disposing, or trying to 
dispose, of charges under the Motor Vehi- 
cle Act should fail to distinguish between 
such charges and other crimes. With the 
advent of the Volstead and its companion 
acts, many people who did not consider a 
violation of the liquor laws to be any worse 
than a violation of the Motor Vehicle Act, 
called upon their lawyer friends to get them 
out of difficulties with the prohibition 
forces. Undoubtedly most lawyers who for 
a time did not hesitate to fix speeding cases, 
hesitated or refused to be as complacent 
with reference to the Volstead and Wright 
Acts, but the practice has prevailed to some 
extent in such cases. It has finally led to 
a breakdown of ethical conceptions on the 
part of a few attorneys with respect to fix- 
ing cases generally. These men do not hesi- 
tate to accept money for the alleged pur- 
pose of fixing cases, and they even have the 
effrontery to inform their clients, when ac- 
cepting retainers in criminal cases, that 
they can fix the cases. Attorneys who do 
this are a menace to the State and a dis- 
grace to the profession. In principle there 
is no difference between attempts to influ- 
ence judges in petty cases and in the most 
serious crimes. We cannot tolerate fixing 
in misdemeanors and not in felonies. We 


cannot palliate vicious activities by lawyers 
on the ground that other people are doing 
the same thing. We can and must clean 
our own house regardless of the lack of 
moral principle in others, and we have set 
for ourselves a higher standard of conduct 
than others and should hold ourselves to it. 

There has always been a certain amount 
of corruption connected with the adminis- 
tration of criminal justice, and blackleg at- 
torneys have been connected with it. On 
the other hand, the great majority of law- 
yers have consistently opposed such cor- 
rupt and dishonest activities, and have en- 
deavored in every way to put them down, 
and to disbar those who have been guilty 
of them. 


I submit, however, that reputable law- 
yers who have allowed themselves to be 
used by friends or acquaintances as a 
means of avoiding prosecution for minor 
infractions of the law have been in part 
responsible for the growth of this evil, al- 
though innocent of any intent to violate the 
code of ethics or to interfere with the or- 
derly administration of the law. 

Lawyers should absolutely refuse to in- 
terfere in any way (except in the proper 
way as an attorney regularly employed) 
and thus set the right example to laymen 
who do this kind of thing, not knowing it 
to be wrong, and protect the judges from 
annoyance by friends whose requests they 
are forced to refuse. 

We cannot expect respect from the pub- 
lic so long as we lend color to the opinion 
that criminal cases can be disposed of by 
the use of influence. 

Guy R. Crump. 





THE BULLETIN QUOTED 


That the BULLETIN is being appreciated 
even outside the State appears from the 
following comment in the August, 1929 
number of the Journal of the American 
Judicature Society: “The Los Angeles Bar 
Association has 2,500 members and is affili- 
ated with five other associations in Los An- 


geles County. It publishes an excellent 
monthly bulletin. On p. 268 of the Bulletin 
dated May 16, 1929, we find on the ‘Presi- 
dent’s Page’ an article by Senior Vice- 
President Norman A. Bailie, a description 
of the association and its work.” 

The Journal then quotes the greater por- 
tion of the article by Mr. Bailie. 
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MESERVE of Meserve, Mumper, Hughes & Robertson. 


FOR SALE—IN PLAC E—Account of firm moving to new location: 
Completely furnished and equipped legal suite, reception room, desks, files, 
glass enclosed library, shelving, carpets, drapes, etc. Ideal for firm or office asso- 
Located A. G. Bartlett Building, 7th and Spring. Call SHIRLEY E. 


Phone TRinity 6161. 
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To the young graduate with diploma in 
hand who is appalled by the fact that he 
will have to compete with over four thou- 
sand of his brethren in Los Angeles Coun- 
ty, and to the older practitioner who is 
desperately trying to carry water on both 
shoulders by seeking to balance a high 
standard of professional conduct with a 
high standard of professional living, the 
following bit of antiquarian lore may prove 
interesting and instructive. 

The knowledge that there were once hal- 
cyon days in the practice of law, even 
though they were in the year 1291 A.D., 
may inspire the lawyer of to-day with the 
hope of a revival of the good old days, 
soften his scepticism and cause him to feel 
more kindly disposed toward his profes- 
sional brother. 

That such conditions once existed is evi- 
denced by the following excerpt from [o- 
tuli parliamentorum, Placita in Parlamen- 
to.* for the years 1291-92 (20 Ed. I. Page 
84, No. 22): 


1291— 


1929 


“OF ATTORNIES AND APPREN- 
TICES. Our Lord the King commands 
J. de Metingham and his companions, 
that they in their discretion provide and 
ordain a certain number in any county, 
of the best and most loyal of those most 
loyal, of those most desirous of further 
learning, in accordance with what they 
shall understand is what the Court and 
the people of his Kingdom do most de- 
sire, and what shall be of the greatest 
use. And that those who shall have 
chosen to follow this Court, and also 
be admitted to do business in the same 
Court, and no others. And it appears 
to the King and his Counsel that twen- 
ty-seven should suffice. Nevertheless, 
the aforesaid Justices may appoint more 
if they think fit, or expect many. And 
let the others remain at the discretion of 
the said Justices.” 

Maurice SAETA. 





* Foot Notre: I am greatly indebted to Margaret Center Klingelsmith, Librarian of the Biddle Law 
Library, University of Pennsylvania, for translating the excerpt, from the Norman French. 





AIR TRAVEL SERVICE TO AMERICAN 
BAR ASSOCIATION CONVENTION 


Western Air Express offers a solution 
of the time problem to those attorneys who 
wish to attend the American Bar Associa- 
tion Convention at Memphis, Tennessee, 
October 23, 24 and 25. 

The company operates a 13 hour service 
between Los Angeles and Kansas City, sav- 
ing approximately 35 hours time over the 
fastest of any other mode of transportation. 
A fast train connection leaves Kansas City 
the morning after arrival via Western Air 
Express, which places one in Memphis that 
same evening. This means that Memphis 
by air is only 36 hours from Los Angeles, 
including the night stop-over in Kansas 
City. 

Super F-10 tri-motored Fokkers that seat 
12 passengers and are manned by 2 pilots 
are used on all the Western Air Express 


overland runs, which include the Los An- 
geles-Kansas City route, and lines between 
Los Angeles and San Francisco, Los An- 
geles and Salt Lake City, Los Angeles and 
Agua Caliente, and Los Angeles and Cata- 
lina Island. 

While the saving of time is paramount, 
by traveling over our great Southwestern 
territory in Western Air Express planes one 
not only is able to overcome and get away 
from the heat and dust of desert travel but 
also is enabled to secure a wonderfully com- 
prehensive view of this otherwise inaccess- 
ible portion of our country. 

Complete information can be secured 
from Western Air Express office at 113 
West Ninth Street, Los Angeles, Telephone 
Trinity 9191, where straight through res- 
ervations by plane and train may also be 
secured. 
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Special announcements by law firms of new locations and new associations are most 





effectively made to the profession through the pages of the Buttetin. In addition, such 
announcements serve as a manifestation of good-will toward and co-operation with the 
BULLETIN in its program of constructive endeavor for the welfare of the Bar Association. 
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TROY PACE 


formerly of James, Pace, Smith &% Younkin 


and 


HOWELL PURDUE 
formerly with Mr. W. I. Gilbert 


announce their association in the practice of law 
EFFECTIVE OCTOBER FIRST 
AT 821 TITLE INSURANCE BUILDING 
433 SOUTH SPRING STREET 
Los ANGELES, CALIFORNIA 
TUCKER 4171 


























Announcement is made that the law partnership 


heretofore existing under the name of 
DERTHICK AND HULL 


has been dissolved. 

The firm’s practice will be continued at the same address by 
WILBER M. DERTHICK, Jr. WILLIAM J. CUSACK 
and 
HERBERT GANAHL 
who announce the formation of a partnership for. the 


general practice of law under the firm name of 


DERTHICK, CUSACK & GANAHL 


Los ANGELES, CALIFORNIA 
PuHoNE TRInity 7917 


Tuirp Fioor, Merritt BUILDING 
BROADWAY AT EIGHTH 
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Recent Legislative Changes in the Law of 
Crimes and Criminal Procedure 


By HonoraBie Cuartes W. Fricke, LL.M., J.D., 
Judge of the Superior Court, Los Angeles County. 


(Continued from last issue) 
California Vehicle Act Felonies. 
Chap. 253 

In addition to the penalties provided by 
section 112 for driving a vehicle while un- 
der the influence of intoxicating liquor or 
drugs, the court or division of motor vehi- 
cles now has authority to suspend or re- 
voke the operator’s or chauffeur’s license 
of any person convicted of its violation. 
Under the former law such license could 
be suspended for one year. 

Section 141, prescribing the duties of an 
operator of a vehicle which collided with 
a person or other vehicle, commonly known 
as the “hit and run” statute, has been 
amended in several particulars. The duties 
prescribed remain the same — the driver 
must stop, give certain information identi- 
fying himself and must render aid—but, 
instead of the duties being placed upon the 
driver of the vehicle which collided with 
the person or other vehicle, such duties are 
placed upon “The driver of any vehicle in- 
volved in an accident” resulting in damage 
to property or injury or death to any per- 
son. This, in the case involving a collison 
of two vehicles and involving any such in- 
juries, the statute places the burden of per- 
forming the prescribed duties upon the 
drivers of both vehicles and removes the 
question as to which vehicle did the collid- 
ing. Another change is that if injuries or 
death results to any person, the violation of 
the section carries a penalty of imprison- 
ment in the State prison for not more than 
five years, or in the county jail for not 
more than one year, or by a fine not ex- 
ceeding five thousand dollars, or by both 
such fine and imprisonment; while, if there 
is only property damage, the penalty is im- 
prisonment in the county jail for not ex- 
ceeding one year, or by a fine not exceed- 
ing five hundred dollars, or by both such 
fine and imprisonment. A new section is 
added, imposing similar duties when an 
unattended vehicle is struck (sec. 141%), 
the violation of which is a misdemeanor. 
Prior to this new section no such duties 
existed. 


Grand Jury. Chap 287 

In amending section 928 of the Penal 
Code there has been added the provision 
that if any grand jury shall in one of its 
reports ‘““comment upon any official or per- 
son who has not been indicted by said 
grand jury the said comments shall not be 
deemed to be privileged.” 


Bail. Chap. 299 

A new section to the Penal Code, 1269a, 
provides, “No defendant charged with a 
felony shall be discharged from custody 
upon bail except upon a written order of a 
competent court or magistrate fixing the 
amount of bail and, where an undertaking 
is furnished, upon a written order of such 
court or magistrate approving the under- 
taking. All such orders must be signed by 
such court or magistrate and deiviered to 
the officer having custody of the defendant 
before the defendant is released. Said 
undertakings and orders shall be filed with 
the court in which the proceeding against 
the defendant is pending within a reason- 
able time after the defendant is released. 
Any officer releasing any person charged 
with a felony from custody upon bail other- 
wise than as herein provided shall be guilty 
of a misdemeanor.” It is said that this sec- 
tion was passed to correct abuses which 
had arisen, consisting of the release of fel- 
ony prisoners upon the telephoned approval 
of some judge or magistrate, particularly 
before any complaint had been filed, etc. 


Soliciting the Commission of Crime. 


Chap. 303 


A new Penal Code section, 653f, pro- 
vides, “Every person who solicits another 
to offer or accept or join in the offer or 
acceptance of a bribe, or to commit or join 
in the commission of murder, robbery, 
burglary, grand theft, receiving stolen prop- 
erty, extortion, rape by force and violence, 
perjury, subornation of perjury, forgery or 
kidnapping, is punishable by imprisonment 
in the county jail not longer than one year 
or in the State prison not longer than five 
years, or by fine of not more than five 
thousand dollars. Such offense must be 


——— 
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proved by the testimony of two witnesses, 
or of one witness and corroborating cir- 
cumstances.” This statute seems a good 
law but it should have included a number 
of other felonies, particularly arson, fel- 
onious assaults and treason. 


Fraudulent Conveyances. Chap. 337 

A new section, numbered 521la, has been 
added to the Penal Code and reads, “Every 
person who, with intent to defraud, know- 
ingly executes or procures another to ex- 
ecute any instrument purporting to convey 
any real property, or any right or interest 
therein, knowing that such person so ex- 
ecuting has no right to or interest in such 
property, or who files or procures the filing 
of any such instrument, knowing that the 
person executing the same had no right, 
title or interest in the property so purported 
to be conveyed, is guilty of a misdemeanor 
and is punishable by imprisonment for not 
more than one year or by fine of five thou- 
sand dollars or both.” 

This section is directed against a practice 
for which, unless complicated by other un- 
lawful act, the criminal law afforded no 
remedy. A large number of conveyances 
have been recorded by grantees whose 
names do not appear in the chain of title 
which, while not a true cloud, certainly be- 
fog the title. When the record owner met 
with an objection to his title by reason of 
such conveyance he was forced either to 
bring an action or buy a quit claim from 
the grantor under the fabricated deed. 
These sham deeds were usually of the quit 
claim variety and the instance is not un- 
known of a quit claim deed being obtained 
from a person who had no interest in the 
property but who happened to bear a name 
identical with that of a person who had an 
interest. The new section will serve a real 
purpose and carries a stiff penalty, especial- 
ly when we consider the right of the court 
to impose a heavy fine and, under Penal 
Code section 1446, to provide in the judg- 
ment that, in default of the payment of the 
fine, the defendant be imprisoned until the 
fine is satisfied at the rate of one day for 
each dollar of the fine remaining unpaid. 

Molesting School Children. Chap. 376 

Section 647a is added to the Penal Code 
and provides, “Every person who annoys 
or molests any school child or who loiters 
about any school or public place at or near 
which school children attend, is a vagrant, 
and is punishable by a fine not exceeding 


five hundred dollars or by imprisonment in 
the county jail for not exceeding six 
months, or by both such fine and imprison- 
ment.” This section, prompted largely by 
the Hickman case and many instances of 
annoyance of school children by sex per- 
verts and others, will reach those cases 
where no other crime has been consum- 
mated but where the intention to commit 
a crime against a child is evident. The 
writer feels, however, that the phrase with 
reference to loitering is too broad. 


Bail Bonds. Chap. 383 


A new section, 1308, is added to the Pe- 
nal Code and provides, “No court or magis- 
trate shall accept any person or corporation 
as surety on bail if any summary judgment 
against any such person or corporation en- 
tered pursuant to section 1306 of this code 
remains unpaid after the expiration of ten 
days after service of notice of entry of 
such summary judgment ; provided, that, if 
during said ten days any action or proceed- 
ing available in the law is initiated in the 
same or other court to determine the valid- 
ity of the order of forfeiture or summary 
judgment rendered thereon, the provisions 
of this section shall be inoperative until 
such action or proceeding has been finally 
determined. It is hereby made the duty of 
the clerk of the court in which such judg- 
ment is rendered to serve notice of entry 
of judgment upon the judgment debtor 
within five days after the date of entry of 
summary judgment.” 


Alienists in Insanity Defense Cases. 
Chap. 385 


A new section, numbered 1027, has been 
added to the Penal Code, and provides 
that, “When a defendant pleads not guilty 
by reason of insanity the court must se- 
lect and appoint two alienists, at least one 
of whom must be from the medical staffs 
of the State hospitals, and may select and 
appoint three alienists, at least one of whom 
must be selected from such staffs, to ex- 
amine the defendant and investigate his 
sanity.” The law provides further that 
such alienists shall investigate the defend- 
ant’s sanity and testify in any proceeding in 
which the sanity of the defendant is in 
question and shall be paid by the county 
on order of court. Each side may call ad- 
ditional alienists but “where expert wit- 
nesses are called by the district attorney in 
such action, they shall only be entitled to 
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such witness fees as may be allowed by the 
court.” 

Any alienist so appointed by the court 
may be called by either party to the action 
or by the court itself and is, of course, 
subject to cross-examination. On the whole 
this is a wise statute as it places the ex- 
amination of the defendant in the hands of 
experts appointed by the court and who 
will not be subject to conscious or sub- 
conscious influence by reason of their em- 
ployment by one of the parties. Such ex- 
perts are, if properly qualified and given 
ample information and opportunity for ex- 
amination, most likely satisfactorily to de- 
termine the question of sanity. One objec- 
tion, however, is to the requirement that 
one of the experts must be a member of 
the medical staffs of the State hospitals. 
The members of such staffs are not always 
close at hand or promptly obtainable and, 
furthermore, and with all respect to the 
many able men on these staffs, there have 
been and always will be men on these staffs 
not sufficiently qualified to render the 
service as it should be rendered. The writer 
could, if any good purpose would be 
served, enumerate instances proving this as- 
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sertion and encountered in a rather exten- 
sive personal experience. The section also 
overlooks, by not prescribing qualifications, 
the fact that it is one thing to diagnose a 
case of possible insanity merely as a doctor 
examining a patient for purpose of treat- 
ment and an entirely different thing to ex- 
amine a person charged with crime for the 
purpose of determining whether he is legal- 
ly insane. In the former case a motive for 
malingering or feigning insanity and the 
bias of witnesses as to the past conduct 
and history is almost entirely absent, while 
in the latter case it is very likely to be 
present. The staff alienist is usually in- 
experienced in handling the latter class of 
case. A point overlooked in the new sec- 
tion is the question of the furnishing to 
the alienists of the facts of the alleged 
offense and the family history and past life 
of the accused. This information cannot, 
of course, come from the court since the 
court does not have this information. The 
statute leaves this problem to the appointed 
alienists to be solved as they best may. 
Until this defect is corrected by further 
legislation the courts will have to adopt a 
method of procedure as a means of fur- 
rishing to the experts the necessary in- 
formation. 


Report of Personal Injuries and Wounds. 
Chap. 417 


This chapter creates a new law providing 
that every person, firm or corporation con- 
ducting a hospital or pharmacy, or the man- 
aging agent thereof or in in charge thereof, 
or in charge of the ward or part of a hos- 
pital to which any person suffering from 
any wound or injury inflicted by himself 
or another by any deadly weapon or injury 
inflicted in violation of any penal law of 
this State shall come or be brought, must 
report immediately both by telephone and 
in writing to the local police, or, if outside 
the limits of a municipal corporation, to 
the sheriff, the name of the injured person, 
if known, and the character and extent of 
his injuries. Physicians and surgeons hav- 
ing such an injured person in charge must 
make a like report. The failure to report 
is made a misdemeanor. The importance of 
this statute as a means of detection of crime 
and an aid in the apprehension of criminals 
inflicting injuries is much greater than is 
apparent upon its first consideration. 











Page 24 





THE BAR ASSOCIATION BULLETIN 





Jurisdiction of Juvenile Court Act Offenses. 
Chap. 476 

Inadvertently the Municipal Court Act, 
conferring jurisdiction of all misdemeanors 
upon municipal courts wherever established, 
took from the Juvenile Court and the Su- 
perior Court all jurisdiction over mis- 
demeanors committed in violation of the 
Juvenile Court Act. The above chapter 
amends section 1462 of the Penal Code, de- 
fining the criminal jurisdiction of Munic- 
ipal Courts, by excepting therefrom the 
Juvenile Court Act misdemeanors and leav- 
ing the law as to jurisdiction over such 
offenses in the same condition as it was 
before the creation of Municipal Courts. 


Criminal Jurisdiction of Justices’ Courts. 
Chap. 497 

A distinct change is made in the criminal 
jurisdiction of Justices’ Courts by an 
amendment of section 1425, Penal Code, 
which reads: 

“The justices’ courts have jurisdiction as 
follows: 

1. In cities, cities and counties, towns and 
judicial townships, having a population 
of thirty thousand or more, said courts 
shall have jurisdiction in all criminal 
cases amounting to a misdemeanor only, 
except those of which the juvenile court 
is given original jurisdiction. 

2. In those having a population of less than 
thirty thousand said courts shall have 
jurisdiction in all criminal cases amount- 
ing to a misdemeanor only, punishable 
by fine not exceeding one thousand dol- 
lars, or imprisonment not exceeding six 
months, or by both such fine and im- 
prisonment.” 


Jury Panels. Chap. 540 


A new section, 1046a, is added to the 
Penal Code, providing that in any county 
having two or more judges of the Superior 
Court, each judge may draw a separate 
panel of jurors, or-one panel may be drawn 
by one of the judges, for use in the trial 
of cases before two or more of such judges. 
The section also provides that any panel of 
jurors, whether the separate panel of one 
judge or a panel for common use, may 
have any portion thereof required to attend 
and serve before any other of the judges. 
This amendment will permit the plan pro- 
posed in Los Angeles County some years 
ago of a common panel for all criminal 
departments of the Superior Court, but 


which was abandoned as not authorized by 
law. Such a common panel would do away 
with the present plan whereby the jurors 
are empaneled to serve in particular depart- 
ments and serve most of their time in such 
departments. The value of a common panel 
is debateable. 


Bribery. Chap. 555 


A new section, 6714, is added to the 
Penal Code providing that, “Every person 
who gives or offers any bribe to any min- 
isterial officer, employee, or appointee of 
the State of California, county or city 
therein or political subdivision thereof, shall 
be guilty of a misdemeanor.” 

Section 70 of the same code as amended, 
reads, “Every executive or ministerial offi- 
cer, employee or appointee of the State of 
California, county or city, therein or polit- 
ical subdivision thereof, who knowingly 
asks, receives or agrees to receive any 
emolument, gratuity or reward, or any 
promise thereof, excepting such as may be 
authorized by law for doing an official act, 
is guilty of a misdemeanor.” 


Simulation of Process of Court. Chap. 593 

A new section, 526, is added to the 
Penal Code, punishing as a misdemeanor 
the delivery, with intent to obtain money 
or other thing of value, any paper or docu- 
ment purporting to be the process or order 
of a court, or designed or calculated by its 
makeup to lead the person to whom it is 
delivered to believe it to be the order or 
process of a court, when in fact such paper 
or document is not in fact the order or 
process of any court. This is supplemented 
by another new section, 527, which makes 
it a misdemeanor to sell, offer for sale, 
print, publish or distribute any form de- 
signed or calculated to be taken as, or used 
as, an order or process of any court when 
in fact such form is not to be used as the 
order or process of any court. These sec- 
tions are directed against the well known 
and vicious practice of certain collectors 
and such practice is now a crime. 


Slander. Chap. 682 


A new chapter, numbered eleven, and 
containing sections numbered 258, 259 and 
200, provides for the new crime of criminal 
slander. The new law covers slander by 
spoken word, whether directly communi- 
cated or by radio or any other mechanical 
means, uttered wilfully and with a malici- 
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ous intent to injure another. The penalty 
is a fine of not more than five thousand 
dollars, or imprisonment for more than one 
year in the county jail, or both such fine 
and imprisonment. Words uttered in the 
discharge of an official duty, or in any 
legislative or judicial proceeding authorized 
by law, are made privileged and not within 
the scope of the slander law. Malice is 
presumed save when the communication 1s 
to a person interested in the subject matter 
and the communication is made by one who 
is also interested, or who stands in such 
relation to the person interested as to af- 
ford a reasonable ground for supposing the 
motive for the communication innocent, or 
who is requested by the person interested 
to give the information. In a prosecution 
for slander the truth may be given in evi- 
dence, and if it appears to the jury that 
the matter charged as slanderous is true, 
and was uttered with good motives and for 
justifiable ends, the defendant shall be ac- 
quitted. 
Probation. Chap. 737 

The probation law, section 1203 of the 
Penal Code, has been amended to require 
that every case in which probation is not 
denied must be referred to the probation 


officer for investigation and report as to the 
circumstances of the crime and the prior 
history and record of the defendant, and 
such report must contain the recommend- 
ations of such officer as to whether proba- 
tion should be granted or denied and, if it 
should be granted, what conditions should 
be imposed. The court must consider and 
state in the record that he has considered 
such report, the statute apparently requir- 
ing such statement to be in writing and 
filed with the clerk. If probation is denied, 
the clerk must forthwith send a copy to the 
State board of prison directors. 


The amendment prevents the judge from 
granting probation unless the probation of- 
ficer has made an investigation and report. 
It is not clear as to why the statement of 
the court that it has considered such re- 
port must be filed with the clerk and that 
a mere statement in the minutes of the 
court reporter and on the court’s minutes 
was not made sufficient. The provision as 
to filing a copy of the report with the 
prison board if probation is denied is a 
good one but could have been improved by 
making it mandatory upon that board to 
read and consider such report and so certi- 
fy upon their records. This provision over- 
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looks, however, that, though probation may 
be denied, the crime may be one which 
permits a county jail sentence and the case 
may be one in which the ends of justice 
would be best served by such a sentence. 
Under such circumstances it would appear 
more logical to have required that the pro- 
bation report be sent to the county parole 
board than the board of prison directors. 
Incidentally it may be added that in Los 
Angeles County it has been the practice to 
send a copy of the probation officer’s report 
to the prison board. 
Crime Statistics. Chap. 788 

A new section is added to the act provid- 
ing for a State bureau of criminal investi- 
gation. The section provides that all sher- 
iffs, chiefs of police, city marshals, con- 
stables. prison wardens, superintendents of 
insane hospitals, reformatories and correc- 
tional schools, probation and parole officers, 
coroners, district attorneys, court clerks, at- 
torney general, judicial council, chief of the 
division of motor vehicles, State fire mar- 
shal and bureau of vital statistics are to 
furnish the State bureau with complete sta- 
tistical information, which is to be assem- 
bled by a statistician, to form a basis for 
the study of crime, police methods, court 
procedure and penal problems. As one of 
the handicaps to an accurate study of the 
crime problem has been the lack of ade- 
quate statistics, this new provision should 
prove valuable. 


Night Court. Bail. Chap. 822 


Section 28a, added to the Municipal 
Court Act, provides that in a city or city 
and county of the first and one-half class 
one department of the Municipal Court 
shall remain open for the transaction of 
any business in criminal cases within the 
jurisdiction of that court between the hours 
of eight p.m. to one a.m. of each night and 
between seven a.m. and eight a.m. of each 
morning, and provides that the provisions 
of section 134, Code of Civil Procedure, re- 
quiring that no court other than the Su- 
preme Court shall be open on legal holi- 
days shall not apply to such divisions of 
the Municipal Court. 

The new section also provides that the 
judge sitting in such division shall have 
power to fix bail of any person arrested 
for either a felony or misdemeanor when 
by reason of the absence of the district at- 
torney or city prosecutor no complaint has 


been filed requiring the person so admitted 
to bail to appear before said Municipal 
Court at the opening of court upon the 
next judicial day. 

It is also provided that such Municipal 
Courts may remain open for business at 
such other times during the day or night 
as the judge thereof may prescribe. 


Terms of Imprisonment, Credits, Parole. 
Chap. 872 


Section 1168, sometimes called by the in- 
appropriate title of the “Indeterminate 
Sentence Law” (probably because it pro- 
vides for fixing a definite term of imprison- 
ment), has been considerably amended. 
While it is too long a statute to quote here 
in full and too inclusive to discuss in every 
particular, its following provisions are 
worthy of mention here: 

The term of imprisonment hereafter will 
be fixed at the end of one year after the 
actual commencement of the imprisonment, 
except in cases where the minimum penalty 
is less than one year, in which case the 
term will be fixed at the termination of 
such minimum period of imprisonment. 
Such term of imprisonment, when once 
fixed by the board of prison directors can- 
not be increased or diminished, but special 
provision is made for credit deductions 
from the term of imprisonment by a sys- 
tem of good time credits, which system is 
practically the same as that embodied in 
section 1588 of the Penal Code, repealed 
by this chapter. This settles the question 
definitely as to whether good time credits 
may be allowed under, and subsequent to 
the passage of, section 1168. 

Sections 18 and 18a of the Penal Code, 
which provided a maximum and minimum 
penalty for felonies for which no such 
maximum or minimum was specifically pro- 
vided, are repealed; and in their place sec- 
tion 1168 provides that except in cases 
where a different punishment “is pre- 
scribed by this code” every felony is pun- 
ishable by imprisonment in the State prison 
for not exceeding five years and where no 
minimum “is prescribed by this code” the 
minimum punishment shall be six months 
in the penitentiary. The repealed section 
18a provided for minimum punishment 
“except in cases where a different mini- 
mum punishment is prescribed by. law,” 
and was enacted containing that express 
phrase so that it might include not only the 
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felonies which were created by Penal Code 
sections but also the felonies created by 
statutes which were not made a part of the 
Penal Code; and, as to this latter class, it 
seems we are in the same position in which 
we were before the enactment of section 
18a in 1919. 

The board of prison directors is author- 
ized to establish rules and regulations gov- 
erning the subject of parole of prisoners 
in the State prisons. The amended section 
specifically provides that no prisoner may 
be paroled until he has served his minimum 
term of imprisonment, that no prisoner 
who has served a previous State prison sen- 
tence may be paroled until he has served 
at least two years (a novel provision since 
section 1168 in another place provides that 
a person who has suffered a previous con- 
viction of felony shall upon a second con- 
viction of felony serve a minimum of seven 
years), and that no prisoner under a life 
sentence may be paroled until he has served 
at least seven calendar years. 


The section also provides that notice of 
the meeting at which an application for pa- 
role is to be considered must be given to 
the judge of the Superior Court before 
whom the prisoner was tried and convicted, 
and to the district attorney and sheriff, at 
least thirty days before such meeting. Pro- 
vision is also made whereby the governor 
or board of prison directors may cancel 
and revoke a parole. The parole provisions 
of this section do not apply to any prisoner 
whose term of imprisonment has com- 
menced prior to September 1, 1928. 


Instructions. Chaps. 875, 876 

Sections 1127b and 1127c are added to 
the Penal Code. They provide forms of in- 
structions on the subject of expert testi- 
mony and flight, and provide that, upon the 
giving of such instructions, no other in- 
struction on the same subjects need be 
given. The statutory instructions read: 

“Duly qualified experts may give their 
opinions on questions in controversy at a 
trial. To assist the jury in deciding such 
questions, the jury may consider the opin- 


ion with the reasons stated therefor, if any, 
by the expert who gives the opinion. The 
jury is not bound to accept the opinion of 
any expert as conclusive, but should give 
to it the weight to which they find it to be 
entitled. The jury may, however, disregard 
any such opinion, if it shall be found by 
them to be unreasonable.” 

“The flight of a person immediately after 
the commission of a crime, or after he is 
accused of a crime that has been commit- 
ted, is not sufficient in itself to establish his 
guilt, but is a fact which, if proved, the 
jury may consider in deciding his guilt or 
innocence. The weight to which such cir- 
cumstance is entitled is a matter for the 
jury to determine.” 

The instruction on flight does not cover 
the case of flight following the discovery 
of a crime some time after its commission 
but before the defendant was accused. The 
instruction is also silent upon the point as 
to,whether the accused had knowledge of 
the commission of the crime or of his hav- 
ing been accused at the time of the alleged 
flight, and does not define the word “flight” 
as used in this connection. 


Drawing Check with Intent to Defraud. 
Chap. 877 


Section 476a has added to it, by amend- 
ment, the provision, “Where such check 
or draft is protested, on the ground of in- 
sufficiency of funds or credit, the notice 
of protest thereof shall be admissible as 
proof of presentation, nonpayment and pro- 
test and shall be presumptive evidence of 
knowledge of insufficiency of funds or 
credit with such bank or depositary, or 
person, or firm, or corporation.” 

Heretofore it has been at times im- 
possible, especially in cases where the check 
or draft was drawn on a depositary out- 
side of the State, to prove that the accused 
did not have funds or credit with the 
drawee sufficient to pay the check or draft 
in full, and the amendment was no doubt 
intended to cure this situation. The amend- 
ment suggests some interesting questions 
which will have to be settled by judicial de- 
cision. 
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“TALKIE” FILM HELD SUBJECT TO CENSORSHIP 


Under a Pennsylvania statute providing 
for censorship of motion picture films, the 
“talkie” part of a film is as much subject to 
the censors’ inspection as the picture itself. 
In the case of Jn Re Fox Film Corporation, 

45 Atlantic, 514, the Supreme Court of 
Pennsylvania said: 

“Viewed from a common sense stand- 
point, which we think no sensible technical 
explanation will weaken, the recordation of 


spoken language upon a film constitutes 
merely a recordation differing in matter 
and kind from that on a ‘silent film’ and 
designed to reach the hearing of an audi- 
ence instead of its sight or vision. It is thus 
only an incidental variant style or kind of 
film, and thus comes within the scope of 
the meaning and application of the generic 
term ‘film’ as used in the act.”—The Ohio 
Law Bulletin and Reporter. 








EMPLOYMENT APPLICATIONS 


The work of the secretary’s office of the Bar Association in supplying 
needs of members of the Association for capable office assistance is being 
productive of good results. 

There are now on file in the secretary’s office a number of employ- 
ment applications of various kinds, both of young attorneys and of law- 
yers of considerable and varied experience. 

On receipt of a letter or telephone call from a member in need of 
office assistance the Bar Association will refer to the member such appli- 
cant or applicants for a position as seem most likely to possess the qualifi- 
cations sought. Communications are regarded as confidential and no refer- 
ences will be made unless there are applicants who are thought to be pe- 
culiarly fitted for particular positions. 





ATTEND THE SECOND ANNUAL MEETING OF THE STATE 
BAR OF CALIFORNIA, DEL MONTE, CALIFORNIA, OCTOBER 


10, 11 6 12, 1929. 











Announcement is made by the Editor that 
ON OcTOBER FIRST 
The office of the BULLETIN will be moved to 
821 TitLe INSURANCE BUILDING 
AT 433 SoutH SPRING STREET. 


The new telephone will be TUcker 4171. 
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Corporations— 
Anywhere— 


@When you have a company to incor- 
porate in any state other than Cali- 
fornia, or — 


@When you have a company to qualify 
in any state as a foreign corporation — 


@You have, readily available thru our 
organization, a service complete, com- 
petent and economical for just the as- 
sistance you need. 


@ Dealing only with members of the Bar 
—organized in 1902 — our experience 
and reputation constitute a _ reliable 


safeguard for your corporate matters 
anywhere. 


UNITED STATES 
CORPORATION 
COMPANY 


New York Van Nuys Building Chicago 
yay N.Y. Los Angeles Minneapolis 
Baltimore, Md. TUcker Philadelphia 
Jersey City, N. J. 8764 Tallahassee, Fla. 
Washington, D. C. Carson City, Nev. 


[‘_.V..—uH..... 
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Al Williams 


Conditioner of Men 


Prominent 


_ | Manufacturer’ 


Who has made his name known in industry all 
over California, says: 


“My business is three times as large as it was 
four years ago. The strain of this rapid expansion 
gave me nervous indigestion, but your system, 
after three months, removed all the symptoms 
and completely restored my mental and physical 
tone.” *Name on request. 


My system is individual—not a gym class, and 
I know it will help you. 
A DEMONSTRATION WILL CONVINCE YOU 


Booklet on Request 





Al W3; li Physical Conditioning for a« 
LEETAMS Basiness & Professional Men 


LOS ANGELES 
SPRING ARCADE BLDG. 
FABER 3254 


SAN FRANCISCO OAKLAND 
425 BUSH STREET RICHFIELD BUILDING 
DOUGLAS 3260 GLENCOURT 4673 








Hovis-Baker 


Printing & Mailing Company 


PRINTING 


MIMEOGRAPHING 


116 Henne Building 
122 West Third Street 


MULTIGRAPHING 


VAndike 5854 
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= 


34 Years of Satisfactory 
Escrow Service 














It satisfies because 
it is uniformly 
prompt, efficient 
and courteous 





Again we say 
‘Ask our 


customers’”’ 


TITLE GUARANTEE 
AND TRUST COMPANY 


TiTLE GUARANTEE BUILDING 
Broadway at Fifth Los Angeles, California 


CAPITAL and SURPLUS +--+ $7,000,000.00 
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Announcing 


1929 
CALIFORNIA 
CORPORATION AMENDMENTS 


A Compendium of the New Corporation Laws of California 
By 
HENRY WINTHROP BALLANTINE 
Professor of law, University of California and 
author of “Ballantine on Private Corporations.” 
DRAFTSMAN OF THE COMMITTEE OF THE STATE BAR ON 
REVISION OF THE CORPORATION Law. 
The book is a key to the pur- 
poses and interpretation of the 
vast changes in the California 
Corporation Laws enacted by 
the 1929 Legislature. 


Price $3.00 








THE BOOK OF THE AIR 


RADIO LAW 


By 
W. JEFFERSON DAVIS 
of the Los Angeles Bar 
Member, Air Law Committee of the American Bar Association 
The volume is a complete history of the development of Radio Law; 
a practical up-to-the-minute work for the legal profession, thoroughly 
annotated with references and citations from leading cases and authorities. 
Colonel Davis is an internationally recognized authority on the subject. 


Price $5.00 








Mail or Telephone Orders to 


PARKER, STONE & BAIRD CO. 
PUBLISHERS 
1241 East FourtTH STREET Los ANGELES, CALIFORNIA 














